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NORTH AMERICA

Say on pay

by Thomas M. Ball | Morrow & Co., LLC

2011 MARKED A seminal year in corporate governance in the United States as most public compa-
nies were required by the SEC to submit non-binding proposals to shareholders regarding executive 
compensation – the Say on Pay proposal (SOP). Just past the mid-point of the 2011 proxy season, the 
trends are clear: (i) boards and senior management are very focused on SOP voting; (ii) support has 
been high, but there have been notable failures; (iii) the ISS recommendation will influence the vote, 
in some cases substantially; (iv) companies are fighting back when a vote or recommendation is against 
SOP; and (v) voting in 2011 will have an impact in 2012.

Results to date. The level of support on SOP has been high. As of mid-May the average vote is 89.3 
percent, and the number of failed SOP votes is minimal at just over 20, with some notable failures such 
as Hewlett-Packard, Janus Capital, and Stanley Black & Decker.

ISS impact. The proxy recommendation firm Institutional Shareholder Services (ISS) has had an 
impact on the vote on SOP. For example, at S&P 500 companies, ISS has made an against recom-
mendation at over 50 companies, of those that have released voting results, the average support was 
just 64 percent.

Tripwires causing ISS against recommendations 
The primary reason for an ISS against recommendation is that ISS perceived a pay-for-perform-
ance disconnect; for example, negative total shareholder return (TSR) in conjunction with an in-
crease in the CEO’s compensation. Other reasons for an against recommendation included poor 
pay practices, either on a stand-alone basis or in combination with governance concerns, such as: (i) 
excise tax gross-up and modified-single-trigger provisions in new change-in-control agreements; (ii) 
lack of meaningful performance criteria for incentive awards; (iii) a compensation program that was 
largely discretionary and/or did not rely on pre-established performance metrics: (iv) lack of a claw-
back policy, stock ownership guidelines, or holding period requirements; (v) vague disclosure, lack of 
transparency in the use of performance metrics, overly complex compensation schemes; (vi) excessive 
golden handshakes to incoming executives and excessive severance payments to outgoing ones; (vii) 
CEO pay that was substantially above the peer medians; and (viii) providing special death benefits to 
senior executives.
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Responses to ISS against recommendations
For most companies, an against recommendation on SOP was a call to action. Institutional outreach, 
additional solicitation of individual holders, and changes to compensation practices are the primary 
avenues to overcome an adverse recommendation.

Fighting back. Some companies challenged an ISS negative recommendation by taking their case 
directly to shareholders. For example, Allegheny Technologies filed additional proxy material taking 
issue with ISS’s methodology, noting “ISS’s methodology does not provide an accurate comparison of 
ATI’s performance to that of its true peers”. GE initially took a confrontational approach, noting in a 
letter to shareholders “a significant disagreement between the Company and ISS”. 

Harsco Corporation noted a “significant disagreement” between the Company and ISS, and filed a 
14 page presentation that is an excellent example of a detailed rebuttal, reading much like a presenta-
tion that would be used in a proxy fight. Johnson & Johnson and Unisys also provided rebuttals to neg-
ative ISS recommendations on SOP, but took more of a ‘just the facts’ approach. Johnson & Johnson 
reiterated and highlighted sections of its CD&A, while Unisys noted that while ISS was against SOP, 
Glass Lewis recommended in favour and quoted from the Glass Lewis report.

Changes. Several companies made changes to their executive compensation as a result of against rec-
ommendations from ISS and/or discussions with institutional shareholders. Disney amended employ-
ment agreements with four executives to remove a provision that provided for gross-ups for excise tax 
payments the executives could incur upon termination following a change in control. Both Lockheed 
Martin and GE modified stock options granted to the CEO to include additional performance con-
ditions.

Impact on 2012 
There will be carryover impact in 2012 from the 2011 vote. First, all issuers will be required to disclose 
in the CD&A section of their proxy statements whether, and if so, how, their compensation policies 
and decisions have taken into account the results of the last SOP vote. For companies with a low fa-
vourable vote, additional actions may be required. For some boards, anything below 90 percent may 
be perceived as a ‘low’ vote. Companies that received tepid majority support for their SOP should 
consider an institutional outreach to determine investor concerns. Certainly, those companies with a 
failed vote will need to take action to avoid consequences in the form of negative votes on directors, 
and further votes against SOP in 2012. This should include an outreach to institutional holders, as well 
as considering changes to compensation practices to demonstrate that the company has ‘responded’ to 
the against votes. Any changes made, and results of discussions with investors, should be worked into 
the CD&A in 2012, to show that companies are responsive to the concerns of their shareholders. 
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NORTH AMERICA

The five critical compensation committee issues in 2011

by David Swinford | Pearl Meyer & Partners

Emphasising pay for performance
INVESTORS AND OUTSIDE advisers typically look to absolute and relative Total Shareholder 
Return (TSR) to measure corporate performance and to value a company’s business strategies. 
Ultimately, however, TSR is a rear-view mirror assessment of where you’ve been – not a guide 
to where you should be going. The company’s business plan and related incentive pay programs 
should focus on the performance metrics that will drive earnings growth over the long-term. The 
resulting programs will provide a clear direction to what employees should be doing to build the 
business. Such forward-looking measures may not correlate with short-term share price growth, 
but if properly chosen will relate closely to shareholder gains over the long term.

Balancing performance demands with retention needs
Withholding pay when goals are not met requires that retention incentives be in place. As most 
senior executive retirement benefits have been phased out and replaced by enhanced at-risk com-
pensation, companies are finding it more difficult to hold on to talent in challenging periods when 
performance levels are insufficient to earn bonus or equity payouts. In a lower-performing envi-
ronment, companies may want to reconsider the risk profile of incentive plans and revise the time 
frame for delivering rewards. There are several possible approaches. Companies in some indus-
tries have maintained significant retirement programs; traditional defined benefit programs are 
very back end-loaded, providing stronger retention incentives as executives grow into key lead-
ership positions. Other companies have stretched out the vesting of time-based restricted stock 
programs, in some cases to 5-10 years rather than the more typical three year period.

Avoiding controversial pay practices that offer little or no payoff for the company
Special severance benefits and substantial perquisites for the most highly compensated employ-
ees are increasingly difficult to justify. Components with little connection to building the future 
value of the firm, such as severance payouts, tax gross-ups and extraordinary relocation benefits, 
invariably offend stakeholders, regardless of their relatively small value impact on the overall pay 
package. Such features also tend to be of relatively small or unlikely benefit to executives. For 
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those reasons, they are rarely worth fighting for and can be trimmed or eliminated without com-
promising a pay program’s overall competitiveness. While contractual obligations need to evolve 
more slowly, companies can and should eliminate all problematical arrangements for incoming 
executives. Other red flag areas are equity-based designs that fail to adequately address grant 
timing or hedging, or that pay dividends on unearned performance share/units.

Clearly communicating pay programs internally and externally
A compensation plan should not be any simpler than the business it supports, but no more complex 
than absolutely necessary. In order to effectively motivate the performance desired, it must be 
clear to every participant what he or she can do specifically to influence results. We often find 
even senior executives puzzled by the workings of extremely complex incentive designs. Equally 
important to internal communications, how you describe compensation programs in public dis-
closures will send a strong message to the entire organisation and its shareholders about priorities, 
values and goals. Unions and shareholder activists in particular comb public filings for informa-
tion on pay programs, particularly employment contracts, special severance benefits, or other 
perquisites that may demonstrate inappropriate organisational values or encourage inappropriate 
behaviours.

Recognising that how you make compensation decisions is important
Decision-making around compensation is often highly emotional because what is at issue isn’t just 
the value of the pay package, but what it says about the value the company puts on the individual. 
The CEO’s recommendations deserve careful consideration, since compensation programs func-
tion as a key management tool. But the committee must remember it will ultimately be held re-
sponsible for the programs it approves. Once issues have been thoroughly discussed and all views 
heard, members need to stand up for their judgments about what is right or wrong, and push back 
when needed. This is especially true if directors conclude, as increasingly happens, that the most 
prevalent market practices are not right for their particular organisation. 
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NORTH AMERICA

Perspective on the Dodd-Frank Act

by Dennis M. Hild and Gregory B. Hahn | Crowe Horwath LLP

AS THE ONE year anniversary of the passage of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act approaches, numerous questions remain about the compliance chal-
lenges the Act will cause financial service organisations in the coming years. There have been 
dozens of proposals issued and studies started, but many of the critical aspects of the landmark 
legislation remain in limbo as Congress and federal regulators work through issues.

Major provisions
Elimination of OTS. As required by the Dodd-Frank Act, the Office of Thrift Supervision (OTS) 
will be eliminated 90 days after the 21 July 2011 transfer date, with its supervision authority over 
thrift banks transferred to the Office of the Comptroller of the Currency (OCC) and oversight 
of savings and loan holding companies (SLHCs) transferred to the Federal Reserve Board. OTS 
and OCC officials have indicated they began joint examinations in larger thrifts in early 2011 and 
will continue to transition all thrifts to the OCC examination standards during 2011 and 2012. As 
this transfer of authority approaches, thrifts and SLHCs should evaluate whether their existing 
compliance management programs – initially designed to satisfy OTS regulations and oversight 
– meet the OCC and Federal Reserve regulatory examination and inspection standards. While 
the agencies will be working toward a smooth transition and will be applying similar methodolo-
gies, the transition for thrifts and SLHCs likely will be challenging.

Consumer financial protection regulation. The Act creates a new autonomous Bureau of Consumer 
Financial Protection (CFPB). The CFPB will establish a new set of standards and enforcement 
mechanisms. While the law explicitly grants the bureau authority to regulate commercial banks 
with assets of $10bn or more, the CFPB also will monitor consumer compliance for smaller fi-
nancial institutions. There continues to be significant debate between the House and the Senate 
on how the bureau’s leadership should be structured. House Financial Services Committee chair 
Spencer Bachus introduced a bill (H.R. 1121), that would reform the CFPB leadership and es-
tablish a five-member commission to govern the agency. President Obama previously named 
Harvard professor Elizabeth Warren as a special adviser to oversee the creation of the CFPB, but 
has yet to name a director who would be subject to Senate confirmation.
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Systemic risk oversight council. Dodd-Frank seeks to increase transparency and stability in the fi-
nancial marketplace by establishing the Financial Stability Oversight Council (FSOC) to focus 
on identifying and monitoring systemic risks posed by financial firms and financial activities and 
practices. The vast majority of the systemic risk provisions in the Act require implementing reg-
ulations, and many give regulators the discretion to modify the statutory standards or issue ex-
emptions. The FSOC has completed several studies and is expected to produce its first annual 
financial stability report, with public release expected later this year. The annual report is an-
ticipated to discuss major financial and regulatory developments, potential risks to the financial 
system, and recommendations to mitigate potential risks. At its March 2011 meeting, the FSOC 
issued a proposal on how it would determine systemically important financial institutions (SIFIs). 
The proposal outlines designating financial market utilities for heightened supervision by the 
Federal Reserve as required by Dodd-Frank.

Other initiatives 
There also are several important outstanding proposals related to Dodd-Frank that are expected 
to pose significant compliance challenges for financial institutions:

Interchange fees. The Federal Reserve in December 2010 issued a proposed rule that would es-
tablish debit card interchange fee standards and prohibit network exclusivity arrangements and 
routing restrictions as required by Dodd-Frank. While explicitly directed at banks with more 
than $10bn in assets, significant concerns have been raised on the potential impact on all banks. 
The rule is scheduled to take effect on 21 July 2011 but legislative efforts are underway to further 
delay the effective date.

Risk retention. In March 2011, the federal banking agencies issued a joint proposed rule with 
the SEC that would require sponsors of asset-backed securities to retain at least 5 percent of the 
credit risk of the securities’ underlying assets and that provides key exemptions for qualified resi-
dential mortgages (QRMs).

Underwriting standards. In April 2011, the Federal Reserve issued a proposed rule, per Dodd-
Frank requirements, that would require creditors to determine a consumer’s ability to repay a 
mortgage before making the loan and would establish minimum mortgage underwriting standards. 
The proposal applies to all consumer mortgages except home equity lines of credit, time-share 
plans, reverse mortgages, or temporary loans. The CFPB is expected to take over responsibility 
for issuing final guidance since the comment period is beyond the July 21 transfer date. 
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NORTH AMERICA

The US adopts new whistleblower rules

by Ellen J. Odoner, Christian R.Bartholomew and Alan Dinkoff | Weil, Gotshal & Manges LLP

THE US SECURITIES and Exchange Commission (SEC) recently voted three-to-two to 
approve new rules implementing the whistleblower bounty program and anti-retaliation provi-
sions mandated by the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010. 
The new rules will take effect on 12 August 2011. The divided vote reflects continuing concern 
that, although incentives for internal reporting have been added, the new rules will undermine 
corporate compliance programs by allowing whistleblowers to bypass internal mechanisms and 
go directly to the SEC.

The SEC’s program will be administered by the newly created Office of the Whistleblower 
residing within the Division of Enforcement (DoE). An eligible individual (but not a corpora-
tion or other entity) may receive a cash award ranging from 10 percent to 30 percent of the total 
amount of monetary sanctions collected by the SEC in a civil judicial or administrative action. An 
eligible whistleblower may also receive a cash award based on monetary sanctions collected by 
other regulatory or law-enforcement authorities in a ‘related action’, including fines and penalties 
imposed in a federal criminal prosecution brought by the US Department of Justice. To recover, a 
whistleblower must ‘voluntarily’ provide, in accordance with specific rules, ‘original information’ 
about a violation of the federal securities laws that has occurred, is ongoing or is about to occur, 
and that ultimately leads to successful enforcement action in which the SEC collects in excess of 
$1m. While until now the SEC could offer financial incentives only for tips about insider trading, 
the new whistleblower program provides bounties for information relating to any violation of the 
US federal securities laws, including the Foreign Corrupt Practices Act. Recent SEC settlements 
for FCPA, fraudulent financial reporting and other matters have involved sizeable sums that may 
entice aspiring whistleblowers.

The whistleblower anti-retaliation provisions – which are enforceable by the SEC as well as 
by aggrieved whistleblowers – are broader in scope than the recovery provisions, and offer more 
stringent remedies than the anti-retaliation provisions of the Sarbanes-Oxley Act of 2002. They 
apply even if a complaint does not result in an SEC enforcement action or the whistleblower ul-
timately fails to receive an award. They also apply to internal statements already protected by 
Sarbanes-Oxley, such as concerns raised about accounting or internal controls.
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The new rules are likely to change the landscape for corporate compliance programs, which 
were strengthened in response to Sarbanes-Oxley and are premised on internal reporting. The 
rules are intended to encourage a whistleblower to report to the company first by: (i) preserving 
his or her ‘place in line’ for the award for 120 days; (ii) attributing to the whistleblower all infor-
mation subsequently uncovered by the company and reported to the SEC; and (iii) giving ‘credit’ 
for internal reporting in setting the size of the award. Nevertheless, companies face considerable 
challenges in keeping these programs viable in the face of the new bounty system. To help do so, 
companies should revisit existing policies and procedures to ensure that they convey the impor-
tance directors and top management place on employees coming forward with concerns and that 
the steps for internal reporting are easy to follow. The prohibition against retaliation (and, for su-
pervisors, how to identify and prevent it) should be reinforced throughout the organisation.

The new rules are also likely to change the landscape in the SEC enforcement area, including 
the calculation for deciding whether, and when, to self-report to the SEC. Companies need to be 
prepared for a range of possible enforcement scenarios such as: (i) where the whistleblower com-
plains to the company but waits up to 120 days before going to the SEC; (ii) where the whistle-
blower complains to the company and the SEC simultaneously; or (iii) where the whistleblower 
complains only to the SEC. The DoE staff has suggested that it will continue its general practice 
of notifying companies when it receives complaints and giving them an opportunity to investigate 
and report back. However, new issues will undoubtedly arise, for instance, will the agency defer to 
a whistleblower’s demand not to inform the company out of fear that his or her identity will be re-
vealed? Moreover, the staff will have wide latitude to administer the program and decide whether 
to follow its general approach in a particular case.

Companies must respond to the new rules in the context of an already heightened enforce-
ment environment. Overall, the most constructive approach is to ensure that the company has in 
place robust internal compliance and audit procedures designed proactively to uncover potential 
wrongdoing and, where misconduct is found, to promptly address and remediate it aggressively 
before any whistleblower surfaces. Where a company receives allegations of misconduct from 
a whistleblower, it should ensure the whistleblower is protected from retaliation, immediately 
investigate and, where the claims are credible, consider whether, and when, to report to the 
SEC. 
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NORTH AMERICA

Environmental criminal prosecutions: avoid being one of the EPA’s next victories

by Patricia Brown Holmes | Schiff Hardin, LLP

THE ENVIRONMENTAL PROTECTION AGENCY (EPA) has recently embarked on an 
ambitious initiative of prosecuting criminal violations of environmental protection laws. In fact, 
in 2010, the EPA prosecuted its second-highest number of new environmental crimes since 2005. 
They have indicated upcoming plans on prosecuting fewer, but more ‘significant’, cases aimed at 
both corporations and, most significantly, individuals. Implementing and enforcing compliance 
programs will be vital to preventing these sometimes innocent mistakes from becoming costly and 
serious criminal prosecutions.

Recent prosecutions of corporate environmental crimes have been devastating
Rarely does a company set out to violate the law; typically, a simple lack of understanding or an 
inadvertent mistake in interpreting a company’s responsibilities to comply with environmental 
laws is what leads to being criminally prosecuted – with devastating results. During 2010, the EPA 
opened 346 new environmental crime prosecutions, including cases not only against corporations 
or businesses, but against their executives. The EPA emerged the clear ‘winner’ in the majority of 
these cases – 88 percent ended in a guilty plea or a conviction at trial. The EPA’s victories result-
ed in roughly $41m in fines and restitution, $18m in court-ordered environmental remediation 
projects, and 72 years of aggregate jail time for the executives.

Some corporate defendants experienced especially harsh punishments for problems that may 
have been avoided had proper procedures been adopted and carefully followed. For example, 
Alabama-based McWane Cast Iron Pipe Company – one of the largest cast iron manufacturers 
in the US – was prosecuted when wastewater from its Birmingham facility allegedly polluted a 
nearby creek. McWane had properly obtained a permit to discharge wastewater into the creek, 
as long as the water was treated before being discharged. Unfortunately, the EPA proved that 
McWane failed to implement the necessary procedures or have the proper equipment to comply 
with its permit. McWane eventually pleaded guilty to nine felony counts of violation of the Clean 
Water Act and was fined $4m and sentenced to five years probation. McWane was also required to 
implement the EPA required procedures, making the cost of the compliance lesson fairly steep.

Arguably an inadvertent lack of proper procedures unfortunately led to disastrous consequenc-
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es for Southern Union Company, which was found guilty by a Rhode Island jury of illegally 
storing mercury at a site near a river. Southern Union hired an environmental services company 
to prepare the mercury for shipment to a processing facility for recycling, but the project inad-
vertently ceased and Southern Union allegedly failed to renew it. Unfortunately, the inattention 
to detail was costly – Southern Union was sentenced to pay a total of $18m in penalties, includ-
ing a $6m fine and $12m to various groups for hazardous waste remediation projects, along with 
two years probation.

Taking the initiative to protect your company and the environment
To avoid being the EPA’s next landmark case, companies must be meticulous about complying 
with the environmental laws applicable to their businesses. The first step is to know what state 
and federal environmental laws and regulations apply to your business, industry and geographic 
location. The task may seem daunting, but the EPA provides legal compliance information based 
on industry-type (EPA Industry-Specific Assistance) and by statute (Compliance Assistance by 
Statute). Knowledgeable corporate leadership must develop cost-effective strategies to prevent 
the inattention and innocent mistakes that might lead to criminal charges.

Key corporate staff must understand that some everyday corporate business activity may actu-
ally require a permit or other type of regulatory procedure. Understanding when those proce-
dures or permits are required, how to implement the permit, and what necessary measures must 
be in place to enforce compliance are key to avoiding the innocent mistakes that result in costly 
prosecution and the harsh penalties and fines that accompany it. 

Companies should also consider developing auditing protocols to identify problems within their 
organisation and fix those problems at their cause, before any significant environmental damage 
occurs. Southern Union properly engaged a company to deal with their mercury storage and re-
cycling issues, but, according to the EPA, they got in trouble when they failed to follow through 
to the project’s end. Formalised audit procedures ensure that companies periodically address 
symptoms of environmental problems, analyse the source of the problems, and follow through 
on eliminating the problems, so that issues don’t ‘fall through the cracks’, creating even larger li-
ability.

Overall, environmental compliance is very industry specific, and companies should obtain guid-
ance from knowledgeable environmental experts who can craft programs for their specific situa-
tion. Companies must keep in mind that inattention to environmental laws and regulations puts 
them at risk of not just potentially harming the environment, but may result in an expensive and 
damaging criminal prosecution of not only the corporation but the individuals who run it. 
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CENTRAL & SOUTH AMERICA

Recent developments in Brazilian capital markets: the case of proxy solicitation

by Bruno Robert and Fabio Weinberg Crocco | Lilla, Huck, Otranto, Camargo Advogados

INDIVIDUALLY AND FAMILY-OWNED businesses account for the vast majority of Brazilian 
firms, regardless of their size. Not surprisingly, concentrated ownership structures have histori-
cally been predominant among Brazilian companies. In consequence, the design of the current 
legal and judicial framework in Brazil was influenced by this fact. Nonetheless, a different trend 
has gradually started to emerge among Brazilian publicly traded corporations. In recent years, the 
level of dispersion in ownership structures has significantly increased, particularly among com-
panies listed in BOVEPA’s Novo Mercado, a premium segment of the Brazilian stock exchange, 
with higher corporate governance standards. Currently, in around 60 percent of companies listed 
in this segment, there is no shareholder who individually owns more than 50 percent of voting 
stocks.

Indisputably, the change has had a significant impact on the traditional structure of the Brazilian 
capital markets. The business environment is becoming more complex and different from that which 
the country used to deal with. This arises from the fact that, even though small in number, com-
panies listed in BOVEPA’s Novo Mercado represent an important stake at the Brazilian economy, 
since Novo Mercado accounts for approximately 25 percent of the total BOVESPA capitalisation.

From an economic standpoint, the trend takes place in a country where financial markets have 
traditionally been more vibrant than capital markets. Thus, it is not a coincidence that changes 
began to be more clearly perceived as foreign investments inflows were intensified, with non-na-
tional (and national) investors, especially funds, becoming more interested in investing in Brazilian 
capital markets. On the other hand, from the legal perspective it is interesting to note that in a 
nation where corporate law was designed considering historic patterns of concentrated ownership 
structures, with no role to be played by significant institutional investor, the ongoing trend may 
put the stability of capital markets on a course to collide with the current legal system.

In this complex context, in December 2009 the Brazilian Securities Exchange Commission 
(CVM) enacted the first norm concerning proxy solicitation in Brazil: Instruction CVM No. 
481/2009. This piece of regulation is clear proof that the CVM not only acknowledges recent 
developments in the Brazilian capital markets, but is also concerned with designing mechanisms 
well suited for a new economic environment. Instruction CVM No. 481/09 binds exclusively 
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publicly traded corporations. It covers, therefore, the environment where the tendency towards 
dispersion of control and ownership is more accentuated. In particular, the rule is clear, straight-
forward, and, in spite of not having foreseen further detailed discipline for proxy solicitation, has 
regulated sensitive issues for dispersed owned corporations.

The first issue within the scope of Instruction CVM No. 481/09 is director nomination. Article 
28 expressly requires the inclusion in the company’s proxy solicitation materials of nominees to 
the board of directors indicated by minority shareholders owning at least 0.5 percent of the to-
tality of the company’s shares. The provision, which has not yet been subject to extensive public 
debate, may be at the centre of attention in the future, when there will most probably be greater 
shareholder activism.

A second interesting feature of Instruction CVM No. 481/09 concerns cost allocation structures 
for proxy solicitation. Following international regulations, the Brazilian rule shifts certain costs 
burdens by providing that companies are responsible for reimbursing expenses incurred by share-
holders with proxy solicitation. More particularly, the rule incentivises the use of internet-based 
systems, as it shifts costs burdens exclusively to companies that do not employ online proxy solici-
tation mechanisms. During the last shareholders meetings season, electronic proxies were used 
by 12 companies, reaching around 1000 investors. Additionally, in a clear demonstration of the 
importance of the subject to the Brazilian markets, and following recent regulatory advances, the 
Brazilian Senate has passed a bill – Projeto de Lei 13 – which expressly foresees distance voting 
in general meetings of publicly traded companies. The enactment of the bill now depends exclu-
sively on the President’s decision. The bill will certainly reinforce the advances already made by 
CVM’s regulation. 

The experience accumulated up to now, demonstrates that in Brazil, dealing with the necessity 
of giving a voice to a diffuse base of shareholders is not only a new regulatory challenge, but also 
a shock to the country’s corporate culture. Indeed, regulating Brazilian capital markets requires 
remembering that controllers are used to deciding exclusively by their selves; that legislation was 
drafted based on the premise of concentrated ownership structures; and that minority sharehold-
ers have no experience regarding activism. The trend to dispersion and enhanced shareholders 
activism, nevertheless, is an incontestable reality in Brazil.

Wisely, important steps have already been taken by the CVM, such is the case of the regulation 
concerning proxy solicitation. The consequences of the recent regulatory initiatives will be clear 
in the near future. Up to this moment it is possible to diagnose that the Brazilian regulator is at-
tending to economic developments and employing significant efforts to satisfy demands arising 
thereof. 
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Corporate governance – the regulatory merry-go-round

by Timothy Copnell | KPMG

THE RECENT FINANCIAL crisis has all too graphically illustrated the importance of good 
corporate governance – and by good governance we mean the key ‘behavioural’ issues rather than 
simply compliance with statute, regulation and codes of best practice.

It is regrettable, therefore, that the political and regulatory response to the crisis has, in the 
main, been to look again at board composition and governance structures, and, at least in some 
cases, propose burdensome practices that appear out of tune with the value achievable. This is 
particularly unfortunate as the global nature of the crisis provided a unique opportunity to provide 
a common global, or at least European, response to the universal issues around boardroom be-
haviour rather than tinker with national and European governance frameworks. So, rather than a 
debate around the board mandate (a framework against which company and its capacity to deliver 
its strategic objectives can be assessed); the different types of boardroom conversation (or the 
modalities of board decision making); and the other ways in which boards can progress up the 
value ladder, we face the prospect of mandated practices relating to the composition and opera-
tion of boards.

Of the two recent consultation papers issued by the European Commission – ‘Green paper: 
Corporate governance in financial institutions and remuneration policies’ and ‘Green paper: The 
EU corporate governance framework’ – it is the latter that is least controversial. But even this 
paper includes proposals to limit the number of board mandates a director may hold and ensure 
the roles of board chairman and CEO are carried out by different people. Perhaps nothing more 
than perceived good governance wisdom; but surely these are matters to be covered by govern-
ance principles rather than hard and fast rules.

The proposals with respect to financial institutions are even more unsettling. First there is the 
suggestion that it “should be compulsory to set up a risk committee within the board of directors”; 
then there is the proposal that “senior management approve an evaluation report on the adequacy 
and functioning of the internal control system”.

The recommendation relating to risk committees is, at least, curious given that several recently 
failed institutions had risk committees. Risk committees do not ensure good governance – a point 
that did not escape the House of Commons Treasury Committee which heavily criticised the risk 
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committee of one of the failed UK banks for failing to act as an effective restraining force on the 
strategy of the executive board members. The key to good governance in this respect is how such 
committees go about their business: which brings us back to board behaviour.

Turning to the issue of executives being required to approve a report on the adequacy of internal 
control systems, it is appears that the Commission is proposing something that looks very much 
like Sarbanes-Oxley 404 – although, in addressing all controls (operational, compliance and fi-
nancial), the scope of the EC proposal goes far deeper than the US requirement which focuses 
only on internal controls over financial reporting. This would be a significant change to most 
European governance regimes, not least because such a statement is likely to lead to expensive 
testing and verification work and arguably a focus on compliance rather than substantive assess-
ment and management of risk.

The latest report from the European Parliament draws even closer comparison with Sarbanes-
Oxley in that it proposes “… it should be mandatory for financial institutions to draft an annual 
report … on the adequacy and effectiveness of their internal control systems and for their board 
of directors to adopt that report [and] it should be mandatory for the annual report drawn up by a 
financial institution’s external auditors to contain a similar assessment”, but then goes on to assert 
that the ‘Sarbanes-Oxley effect’ must be avoided in the EU. The so-called Sarbanes-Oxley effect 
being a reference to the ineffectiveness of the legislation in protecting US institutions during the 
financial crisis, whilst at the same time increasing compliance costs for listed companies, reducing 
competitiveness, and hampering the creation of new listed companies.

The European Parliament should be congratulated for at least identifying the Sarbanes-Oxley 
effect and for seeking to avoid it. But the reality is that it will be extremely difficult to replicate 
– and, in truth, to extend – the US requirements without duplicating the burden on business. In 
seeking guidance, the first thing preparers (and others) will do is look at what is done elsewhere 
– and that is the US rules, guidance and practice that is responsible for the Sarbanes-Oxley effect 
in the first place.

In conclusion, whilst most observers agree that good corporate governance is all about behav-
iour – there seems little appetite or political will to work towards ‘behavioural’ solutions. Instead, 
we have regulatory proposals that seem destined to add significantly to the burden on business. 
Will they be effective? Only time will tell. 
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Balancing the board

by Stephen Cahill and Alison Smith | Deloitte LLP

“AN EFFECTIVE BOARD should not necessarily be a comfortable place. Challenge, as well 
as teamwork, is an essential feature. Diversity in board composition is an important driver of a 
board’s effectiveness, creating a breadth of perspective among directors, and breaking down a ten-
dency towards ‘group think’” – Guidance on Board Effectiveness – Financial Reporting Council 
(FRC), March 2011).

Over the past 10 years the shape of the board in a UK plc has changed considerably. The board 
of a FTSE 350 company was, 10 years ago, made up of broadly equal numbers of executive and 
non-executive directors, typically with five executive directors and five non-executive directors, 
excluding the chairman. Currently there are almost twice as many non-executive directors for 
every executive and a typical board now has only three executive directors and six non-executive 
directors. Following the introduction of the UK Corporate Governance Code, board composi-
tion is likely to be on the agenda again as companies assess whether they have the right balance 
of skills, experience, independence and knowledge of the company and whether there is the right 
degree of diversity.

Research suggests that there has certainly been an increase in the number of non-UK nation-
als on the boards of UK companies. Ten years ago it was estimated that around 10 percent of the 
directors of FTSE 350 companies were non-UK nationals – this has now increased to around 20 
percent. However, in around one quarter of FTSE 350 companies with an overseas presence there 
are no board members from outside the UK and this may be an area for companies to address. 
But the aspect of diversity which is causing the most debate is the number of women on FTSE 
350 boards. A recent report by Lord Davies states that there is evidence to suggest that compa-
nies with a strong female representation at board and top management levels perform better than 
those without. At the start of the new millennium around 2 percent of executive and 6 percent of 
non-executive directors in FTSE 350 companies were female. This has doubled over 10 years to 4 
percent of executive and 11 percent of non-executive directors but the rate of change is slow. 

If the goal of better gender balance is to be achieved, one of the challenges will be to ensure 
more women reach senior executive positions. Executive directors in other UK listed companies 
remain the biggest pool from which non-executive directors are recruited, and the pool of women 
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in senior positions needs to be much larger. A further challenge is that there does not yet appear 
to be a broad acceptance of the need for change. Gender diversity is not considered an important 
factor by the majority of respondents in a recent survey and very few companies, or non-executive 
directors, believe that more female board members would improve the effectiveness of the board. 
However, there seems little doubt of the necessity to broaden the pool from which non-executive 
directors are appointed. Partly because the number of non-executive director positions continues 
to increase, but, more importantly perhaps, the time required to perform a non-executive role 
effectively continues to increase and the recent financial crisis has demonstrated that, in difficult 
times, non-executive directors need to be able to devote the necessary amount of time to deal with 
the challenges. Individuals are therefore likely to take fewer roles.

The research suggests that over the past few years there has been an increase of around 10 to 15 
percent in the time requirement as specified in company policy. But from the perspective of the 
non-executive directors the time requirement has increased by something in the region of 30 to 
50 percent. Interestingly, shareholders apparently see the role as requiring a much greater time 
commitment – almost double that currently reported as company policy. Other key considera-
tions for a non-executive director when thinking about taking up a position are the risks involved, 
whether the role is likely to be enjoyable, and the quality of the other board members. But around 
two thirds of the non-executive directors responding to the survey are also concerned that fee 
levels have not kept up with the increased time requirement and almost half consider this to be a 
factor that would prevent them from taking a role. It is worth noting that many companies appear 
to still be taking a very cautious approach to both salary and fee increases for board members. 
Given the concerns of the non-executive directors this may be an area for consideration over the 
coming year.

As economic stability and confidence returns, it is expected that companies will be turning their 
attention to board effectiveness and as part of this process will be reviewing not only the compo-
sition of the board but whether the time requirement of the non-executive role and the fees paid 
to perform these roles remain appropriate. 
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UK corporate governance: evolution or revolution?

by Mark Howard and Zoe Pepper | Charles Russell LLP

THE WESTERN BANKING crisis led to serious questions being raised about the adequacy of 
UK corporate governance and much has been written about reckless boards, absentee sharehold-
ers, and excessive bonuses. After much consultation a raft of new rules and updated guidance is 
now in place including the revamped UK Corporate Governance Code (Governance Code), for-
merly known as the Combined Code on Corporate Governance (Combined Code), and a new 
UK Stewardship Code (Stewardship Code).

Governance Code
The Governance Code applies to all companies, including overseas companies, with a premium 
listing of equity securities on the London Stock Exchange. Crucially, the principles based ap-
proach and ‘comply or explain’ regime which underpinned the Combined Code, have been re-
tained, instead of moving to a more prescriptive framework. The Financial Reporting Council 
(FRC) has recognised that the quality of corporate governance ultimately depends on behaviour 
not process, which was the main shortcoming in how the Combined Code was applied by some.

The major and most controversial change is a requirement for annual re-election of all direc-
tors. This change is intended to improve accountability and to give boards the incentive to under-
stand and respond to shareholders’ concerns before the AGM, leading to ongoing engagement. 
Recognising that one size does not fit all, the FRC has restricted this requirement to FTSE 350 
companies. Interestingly, some institutional investors have written to listed companies encourag-
ing them to ignore the requirement whilst the Pension Investment Research Council (PIRC) has 
said that it is looking to all listed companies to hold full elections annually from 2012.

Other key changes introduced include new requirements for: (i) non-executive directors to have 
more access to operations and staff to better empower them to provide constructive challenge in 
the boardroom; (ii) disclosure of the company’s business model in its annual report; (iii) chair-
men to agree and regularly review a personalised approach to training and development with 
each director; (iv) annual board reviews to be externally facilitated at least every three years – this 
requirement has been limited to FTSE 350 companies due to concerns about the availability of 
board evaluation services; and (iv) an amendment to the main principle on internal control to 
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make explicit the board’s responsibility for defining the significant risks it is willing to take and 
for internal control systems to be reviewed at least annually.

In a new chairman’s preface, the ‘fungus of boiler-plate’ disclosure is attacked as ‘dead com-
munication’ and the chairmen of companies are encouraged to report personally in their annual 
statements on how the principles relating to the role and effectiveness of the board have been 
applied. 

Stewardship Code
If governance behaviour is to change it has to be a two-way street, with institutional investors 
playing their part and the Stewardship Code, aimed at institutional investors, is seen as a first step 
in reforming their attitudes to governance. Reported to be the first of its type anywhere in the 
world, the Stewardship Code formalises the rules of engagement between institutional investors 
and companies. The Stewardship Code, which consists of seven main principles each of which 
is elaborated upon in further guidance, fleshes out the engagement principles originally set out 
in the Combined Code (and now deleted from the Governance Code) and introduces a comply 
or explain approach. From 6 December 2010, the Financial Services Authority has introduced a 
requirement for UK-authorised asset managers to disclose whether or not they comply with the 
Stewardship Code and the FRC encourages all institutional investors to report on their websites 
how they have complied with the code. The FRC is also hoping that overseas investors who hold 
a significant proportion of FTSE shares will commit to the Stewardship Code.

Conclusions
In responding to political calls for change, the FRC has had to balance concerns that their propos-
als could destabilise boards and encourage short-term thinking against the benefit of improving 
the board’s accountability and stimulating shareholder engagement. They have also had to con-
sider the potential costs and practical consequences of the changes. The result, thus far, has been a 
structural re-working of the corporate governance paperwork and a number of important changes 
but no radical overhaul. Principles based guidance and ‘comply or explain’ disclosure remain at 
the heart of UK corporate governance, the question now is whether this can really change behav-
iour. We will get an insight when most listed companies report against the Governance Code for 
the first time in 2012. 
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Liability risks in view of changing corporate governance standards

by Dr Tibor Fedke and Matthias Kaulich | Noerr LLP

CORPORATE GOVERNANCE HAS been a frequent and much debated issue on both the 
German and the European political agenda in recent years. Efforts to assemble the entirety of 
corporate governance rules in a comprehensive codification have peaked with the enactment of 
the German Corporate Governance Code (GCGC) in 2002.

From a legal point of view, the stipulations of the GCGC – except for the repetition of duties 
arising from compulsory law – are not legally binding. They constitute mere recommendations. 
However, they may have considerable effects on the factual as well as on the legal level. On the 
factual side, Section 161 of the German Stock Companies Act requires stock companies to compile 
and publish a comprehensive annual report on the level of implementation of the requirements of 
the GCGC within the company (comply or explain). Hence, non-compliance remains possible, 
but requires public explanation and may entail negative publicity.

In addition, the recommendations laid down in the GCGC have an indirect legal impact as 
they serve to define and specify the legal duties and obligations of managers and directors and 
thereby affect the overall standards of scrutiny. When acting on behalf of the company, manag-
ers and directors are obliged under German law to adhere to a number of fiduciary duties, most 
notably to observe at all times the diligence of a prudent business person. Failure to comply with 
this requirement to the detriment of the company may result in personal liability of the offic-
ers. This does not only concern the management boards of stock companies (Section 93 of the 
German Stock Companies Act, Article 51 of the European Company Statute), but also directors 
of limited liability companies (Section 43 of the German Limited Liability Companies Act). As a 
consequence of these liability risks, formerly abstract standards of good governance increasingly 
determine the practical scope of managerial actions in day-to-day business.

Originally devised exclusively to regulate large corporations and stock companies, the scope of 
application of the GCGC has been extended considerably in recent years and notably in the wake 
of the global financial crisis of 2008. Continuous revisions have substantially raised the standards 
of good governance, thus creating corresponding fiduciary duties for its officers, in particular with 
respect to listed enterprises to whom the GCGC is addressed, but also to non-listed enterprises 
for whom compliance with the GCGC is recommended as well. New standards of good corporate 
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governance are likely to affect the standards of scrutiny applicable to officers in all entities.
Parallel to national efforts, corporate governance has become a major issue on the European 

echelon as well. As a result of the financial crisis, the European Commission (EC) currently un-
dertakes to draw up a European system of corporate governance standards. These efforts have re-
cently led to the publication of a European Green Paper for the European Corporate Governance 
Framework in April 2011. The green paper contains a number of suggestions to further imple-
ment and raise good governance standards for European companies.

As one of the determining factors of the past financial crisis is generally seen to be a lack of effec-
tive control over corporate decision-makers, the green paper aims to strengthen the instruments 
of internal and external control of management boards. Featured prominently among these sug-
gestions are recommendations to reshape the balance of powers between managing and supervi-
sory bodies, to promote internal diversity, notably by introducing a women’s quota, and to expand 
the scope of the comply or explain requirement.

For companies doing business in Germany, the contemplated changes may carry substantial 
consequences, notwithstanding that the GCGC already has taken up a significant number of 
suggestions that are currently being debated on the European level. As the EC seems to regard 
current control mechanisms as insufficient, especially with regard to high-risk transactions, it is 
likely that it will seek implementation of more rigorous compliance standards. This may particu-
larly affect the scope of the Business Judgment Rule in German corporate law, which in principle 
is applicable to all entities. Whereas under this rule a company officer is currently immune from 
liability to the company for losses incurred if he or she acts in good faith and in accordance with 
the company’s best interest, future amendments will most likely constrict the boundaries of that 
rule and require the implementation of a more elaborate and transparent risk management on 
the part of the concerned companies, hence generating a growing demand for legal counselling 
in that field.

In order to reduce liability risks, it thus remains essential for the companies concerned to closely 
monitor the ongoing debate. The upcoming Corporate Governance Conference on 29-30 June 
2011 in Berlin – organised and chaired by the Government Commission of the GCGC and under 
participation of the Federal Minister of Justice – is likely to offer additional insight into the 
current state of discussion. 
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MIDDLE EAST & AFRICA

Executive remuneration practices and corporate governance across the Gulf

by Tom O’Byrne, Lucye Rafferty and Raffaela Stutz | Mercer Consulting Middle East Limited

THIS IS THE season in the Arabian Gulf for a wind the locals call shamal. Every winter and summer 
it sweeps in from the west across the Gulf States and out to the Indian Ocean, and the fine sand left 
behind is its distinctive calling card. In the corporate arena too, a more subtle, less visible shamal is 
making its presence felt across Gulf businesses, in the area of corporate governance standards and 
executive remuneration practices. More and more local boards and shareholders are taking an active 
interest in ensuring executive rewards are aligned with the gains – and losses – companies and their 
shareholders are experiencing. And so the gap between businesses in the Gulf and those in North 
America, Europe and elsewhere is closing fast.

Putting pay at risk for performance. The proportion of performance-based pay relative to guaranteed 
components is still relatively low in the GCC compared to other markets. A 2010 executive remunera-
tion pay mix study clearly shows the disparity. The total fixed component – base pay and allowances – in 
mature markets, standing at 20 percent in North America and 30 percent in Europe, is outweighed by 
substantial short-term and long-term variable components (STI and LTI) – ranging from around 80 
percent in North America to 70 percent in Europe, at the most senior executive levels.

In contrast to that, top GCC executives’ average fixed component stands at 61 percent, with per-
formance linked STIs being a minor component and LTIs even less prevalent. Across the GCC, STIs 
still tend to be discretionary payments allocated around corporate performance. The trend to bonuses 
being linked to individual or unit performance is on the rise via the use of business scorecards, but even 
today clear formulaic linkages between performance and pay below the top one or two tiers remain 
rare.

With LTIs in the GCC, even the phrase ‘long-term-incentive’ is something of a misnomer. More 
often they mean three-year, cash-based vehicles designed to retain top talent. As would be expected, the 
market sees vehicles shaped by the organisation’s ownership structure or business model. Most common 
are ESOPs, phantom options, share/phantom share plans, or stock price appreciation models, but 
among family businesses those that dilute ownership control remain rare and cash plans dominate.

An emerging governance framework. The traditional western model is undergoing its own form of local 
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stress-testing as part of its importation and customisation to the Middle East market. Relative to most 
of the more mature G20 economies, ownership of wealth is still concentrated in relatively few hands. 
This has an impact on how CEOs and boards see their role. 

The external pressure for reform continues to build. Last year for example, the Saudi Arabian 
Monetary Authority set tight timelines for banks to introduce new disclosure requirements around 
governance and executive compensation. Bahrain’s Ministry of Industry and Commerce introduced 
similar requirements for the country’s banks. Some commentators see the post-credit crunch effort 
around transparency as a differentiator among the highly-competitive GCC markets – the greater the 
transparency, the more likely the chances to attract key talent, business and investments away from 
your neighbours.

Disclosure standards – early days. One only needs to look at the annual reports for GCC-listed companies 
to get a sense of the challenges ahead when it comes to communication and education about disclosure 
standards. As one example, a Mercer study of 144 public companies reveals there are no fewer than 36 
variations of labels used to refer to compensation paid to top management. Yet the signs of change are 
there – as 104 of these same reports actually detailed in some format the compensation paid to their 
top executives.

Disclosure is taking shape and form, but the forward momentum continues to be more as a reaction 
to events and policy shifts than as any company-driven initiative. Some companies report that audit 
conditions or bank credit requirements are serving as external drivers for setting or updating disclosure 
policies. And efforts to take a more proactive stand are often dampened by boards and owners who are 
more likely to wait for another large company to make the first move.

Caution is key. As the shamal leaves its subtle footprint across the region, so too, the shifts around cor-
porate governance and executive compensation are leaving marks. Company filings and annual reports 
are setting new benchmarks for transparency in the region’s stock markets; so too are institutions like 
Hawkamah and the private-sector Arabian Gulf Pearl Initiative emerging with clear change agendas 
and aggressive timelines. Middle East firms are increasingly resorting to survey data because of the 
benchmarks that boards demand and prefer when setting and aligning executive remuneration. There 
continue to be sporadic reports that top talent is staying away because the region’s governance and pay-
for-performance standards are nascent. But here, a note of caution is key. The shamal can shift the top 
layer. The broader desert landscape – sculpted over the ages – is something far more permanent and 
resistant to wholesale movement. Measuring change, therefore, will take far longer than we might first 
imagine. 
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MIDDLE EAST & AFRICA

Fraud risk governance in South Africa

by Peter Goss | PricewaterhouseCoopers South Africa

ONE OF THE gaping holes in business leadership’s interpretation of good corporate governance 
is having the right structures in place and then blindly driving forward towards the core purpose 
of business. This risk-taking stems from what are often rather limited assessments of a compa-
ny’s business risks. These assessments normally culminate in the compilation of a list of risks with 
supporting controls that are either too high-level, impractical to implement, or conflict with the 
directors’ or management’s good governance intentions.

For example, a risk could be identified where collusion between company directors and trading 
partners exposes the company to fraud. The default mitigating control for this is often internal 
controls such as proper supervision and oversight of material transactions.

One will seldom find more probing strategies to mitigate such a risk than: (i) the ongoing 
probity of the affairs (both business and personal) of directors and managers throughout their 
tenure of service with the company, with the obvious prevention of these processes infringing on 
their fundamental human rights; (ii) by independent pro-active, and in-depth, pre and post-award 
evaluation of high-value contracts or business decisions for actual or potential conflicts of interest 
by company directors and managers and trading partners; (iii) by encouraging firm action against 
trading partners for unethical conduct and ensuring that the repercussions of behaving without 
integrity when dealing with the company, and on behalf of the company, will lead to your isola-
tion from any future relationship with the company; and (iv) by setting clearly measurable integ-
rity criteria for the behaviour of directors and managers. In other words, taking detailed stock of 
how they truly live the rhetorical ‘tone at the top’, and taking prompt, firm and decisive action for 
unethical conduct, however trivial it may seem.

Why bring to the fore the above strategies in the language of good corporate governance? The 
answer is simple. In business, when you mention ‘governance failure’ we all immediately think of 
shocking cases, such as: (i) Bernard Madoff’s embezzlement scheme which involved the skimming 
of millions of US Dollars from investors; (ii) various examples during the financial crisis of banks 
collapsing, and multinationals being rescued by governments, stemming from poor business deci-
sions; (iii) the disappearance of some R2bn in investors’ money experienced in the Fidentia saga, 
linked to the highly publicised personal spending spree of its jailed CEO; and (iii) never-ending 
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public sector dilemmas such as alleged corruption in the ubiquitous South African Arms Deal 
valued at being worth up to R30bn.

In light of the above, there is absolutely no need to state the case for good corporate governance. 
What we must bring to the fore though is the more profound, and little mentioned, concept of 
fraud risk governance. Most companies will tell you that they have some level of internal control 
in place to address fraud risk, but few to none have considered a probing fraud risk governance 
strategy to compliment their good corporate governance ideals.

Using the King Code on Corporate Governance III as a guideline, companies and other enti-
ties must ask the following questions to test and then develop a comprehensive fraud risk gov-
ernance framework: do we measure the impact, or lack thereof, of our standards of integrity and 
ethical business conduct? Is fraud risk considered adequately with the governance of risk and are 
all board members aware of the company’s position on actual or potential conflicts of interest 
and the acceptance and offering of business courtesies? Does the audit committee have access to 
the appropriate blend of skills to discharge its responsibilities in relation to fraud reports, other 
whistle blower reports, related investigations, fraud risk management and fraud risk controls, as 
opposed simply to basic internal controls? Do we understand how fraud risk identification, assess-
ment and response is managed in our organisation and how often have we considered the same 
fraud risk-related issue in various management and governance meetings with no firm corrective 
action being taken? Do we apply appropriate fraud detection and analysis software to identify and 
respond to our fraud risk exposures? And what are the key anti-fraud statutory and regulatory ob-
ligations to which our organisation needs to comply?

In our business universe, which is burdened with the risk of fraud, now, more than ever before, 
we need to give urgent attention to fraud risk governance as part of an organisation’s good cor-
porate governance framework. This will help us to plug the gaping hole that we are exposed to 
because of our need to progress enterprise and entrepreneurship focused on good sustainable 
returns. 
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relationships, understand their needs and deliver a quality service. At 
Charles Russell ‘understanding relationships’ is at the centre of everything 
we do. We deliver tailored legal solutions, and establish and maintain 
mutually successful working relationships. We ensure our services are 
adjusted to meet changing needs.

www.charlesrussell.co.uk

Mark Howard, Partner, London/Oxford United Kingdom
+44 845 359 0092, mark.howard@charlesrussell.co.uk

Charles Russell LLP
law firm
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Address:

Other offices:

Area of specialisation: 

Firm biography:

Website:

Key contact:

Other contacts:

70 West Madison Street, Chicago, Illinois  60602, United States

Atlanta GA United States, Buckinghamshire United Kingdom, New York 
NY United States, Washington DC United States

Risk; Audit; Tax; Advisory; Performance

Crowe Horwath LLP is one of the largest public accounting and consulting 
firms in the United States. Under its core purpose of “Building Value with 
Values” Crowe assists public and private company clients in reaching their 
goals through audit, tax, advisory, risk and performance services. With 26 
offices and 2400 personnel, Crowe is recognised by many organisations as
one of the country’s best places to work. Crowe serves clients worldwide as 
an independent member of Crowe Horwath International, one of the largest 
networks in the world, consisting of more than 140 independent accounting 
and management consulting firms with offices in more than 400 cities 
around the world.

www.crowehorwath.com

Larry Rieger, CEO, Crowe Horwath Global Risk Consulting, Chicago IL
+1 630 586 5150, larry.rieger@crowehorwathgrc.net

Steve Strammello, Partner, Crowe Risk Consulting Services
Raj Chaudhary, Principal, Crowe Risk Consulting Services
Dennis Hild, Crowe Risk Consulting Services
Mike Percy, Partner, Crowe Risk Consulting Services

Crowe Horwath LLP
accounting firm/consultants
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Address: 

Other offices:

Areas of specialisation:

Firm biography:

Website:

Key contact:

2 New Street Square
London, EC4A 3BZ, United Kingdom

Global

Compensation & Benefits

Deloitte’s compensation and benefits practice provides integrated, 
strategic and innovative solutions to the challenges of employee 
reward. Our executive remuneration team works with companies and 
remuneration committees from all sectors to develop bespoke solutions 
supporting the company’s strategic objectives. Our employee share plans 
team provides a complete service from the design of share plans through 
to drafting and implementation. Our employment taxes team works with
companies to define and implement cost reduction strategies and tax 
efficient remuneration packages.

www.deloitte.co.uk

Stephen Cahill, Partner, London United Kingdom
+44 20 7303 8801, scahill@deloitte.co.uk

Deloitte LLP
accounting firm



GLOBAL REFERENCE GUIDE 2011: GOVERNANCE & EXECUTIVE COMPENSATION
A

D
V

IS
O

R
 D

IR
E

C
T

O
R

Y

30 

Address:

Other offices:

Area of specialisation: 

Firm biography:

Website:

Key contact:

15 Canada Square
London, E14 5GL, United Kingdom

Amsterdam The Netherlands, Beijing China, Frankfurt Germany, Moscow 
Russia, New York United States, Paris France, Tokyo Japan

Audit and Assurance; Tax and Pensions; Advisory - Risk and Compliance;
Advisory - Performance and Technology; Advisory - Transactions and 
Restructuring

KPMG is a global network of professional services firms providing Audit, 
Tax and Advisory services. We have 140,000 outstanding professionals 
working together to deliver value in 146 countries worldwide. Our approach 
to relationships and service delivery helps clients across the globe exploit new
opportunities, improve performance, manage risk and enhance value for both 
shareholders and stakeholders alike.

www.kpmg.co.uk

Timothy Copnell, Associate Partner, London United Kingdom
+44 207 694 8082, tim.copnell@kpmg.co.uk

KPMG LLP
accounting firm/business advisory
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Address: 

Other offices:

Areas of specialisation:

Firm biography:

Website:

Key contact:

Other contacts:

Avenida Brigadeiro Faria Lima, 1744, 6th floor
01451-001, São Paulo, Brazil

Brasília Brazil

M&A and Corporate Law; Debt Restructuring; Litigation and Arbitration;
Tax Law; Real Estate; Labour Law; Banking and Financial Regulation;
Capital Markets; Contracts; Hedge Funds & Private Equity Funds

Headed by professionals with many years’ experience, the firm is 
recognised for the excellence of its services, deep commitment and 
knowledge of its professionals. Lilla, Huck, Otranto, Camargo is proud to 
contribute to strategic decision-making of its clients, combining rigorous 
analytical skills and hands-on approach. Areas of expertise include 
M&A, Banking and Financial Regulation, Debt Restructuring, Tax Law, 
Arbitration, Litigation and Real Estate.

www.lhm.com.br

Luís Gustavo Haddad, Partner, São Paulo Brazil
+55 11 3038 1010, luís.haddad@lhm.com.br

Rogério Carmona Bianco, Fábio Gomes Peixinho, Mauricio de Carvalho 
Silveira Bueno, Bruno Robert, João Paulo de Seixas Maia Krepel

Lilla, Huck, Otranto, Camargo Advogados
law firm
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Address: 

Other offices:

Areas of specialisation:

Firm biography:

Website:

Key contact:

Other contacts:

Office 01B, Level 5, Gate Precinct Building 2, Dubai International 
Financial Centre, P.O.Box 215306, Dubai, United Arab Emirates

Riyadh Saudi Arabia, London England, New York United States

Human Capital Advisory Services; Health & Benefits; Information 
Product Solutions; Investment Consulting

Mercer is the leading global provider of consulting, outsourcing and 
investment services. From its GCC headquarters in Dubai, Mercer teams 
work with clients across the region to solve their most complex benefit and 
human capital issues. Mercer is a global leading HR consulting firm, with 
revenue of US$3.5bn. It is the global market share leader in retirement, 
health & benefits and investment consulting. It is an adviser to nine out 
of 10 Fortune 100 companies. It has been judged the most trusted HR 
consulting brand in the world. Mercer is a truly global firm serving clients 
in more than 40 countries and 180 cities worldwide, and has been rated 
the most prestigious HR consulting firm to work for. The company is a 
wholly owned subsidiary of Marsh & McLennan Companies, Inc., which 
lists its stock on the New York, Chicago and London stock exchanges.
 
www.me.mercer.com

Tom O’Byrne, Principal, Dubai United Arab Emirates
+971 4 327 8700, tom.o’byrne@mercer.com

Larisa Muravska, Cameron Hannah

Mercer Consulting Middle East Limited
consultants
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Address:

Other offices:

Area of specialisation: 

Firm biography:

Website:

Key contact:

Other contacts:

470 West Avenue
Stamford, CT 06902, United States

Dallas Texas United States, Chicago Illinois United States, 
London United Kingdom

Proxy Solicitation; Corporate Governance Consulting; Strategic Stockwatch 
and Shareholder Identification; Strategic Consultation: Proxy Fights, M&A

Morrow & Co. is a full-service firm providing a broad range of shareholder 
services including proxy solicitation, shareholder identification, strategic 
stock surveillance, corporate governance consultation, and voting 
projections. Morrow is the adviser of choice for a diversified and global 
spectrum of clients seeking to reach and influence shareholders. We are 
practitioners with a wealth of knowledge and a unique ability to leverage our 
vast experience within each of our service disciplines.

www.morrowco.com

Thomas Ball, Senior Managing Director, Stamford, CT United States
+1 203 658 9400, tomball@morrowco.com

Ron Knox

Morrow & Co., LLC
consultants
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Address: 

Other offices:

Areas of specialisation:

Firm biography:

Website:

Key contact:

Other contacts:

Brienner Straße 28, 80333 München, Germany 

Berlin Germany, Dresden Germany, Düsseldorf Germany, Frankfurt 
Germany, Alicante Spain, Bratislava Slovak Republic, Bucharest Romania, 
Budapest Hungary, Kiev Ukraine, London United Kingdom, Moscow 
Russian Federation, New York United States, Prague Czech Republic, 
Warsaw Poland

Advisory; Commercial & Real Estate; Corporate; Employment & Pensions; 
Litigation; Media IP & IT; Regulatory & Governmental Affairs; Tax & 
Private Clients

Noerr is a first class European law firm. Our core business is excellent legal 
and tax advice in chosen areas of business law. We have offices in Germany, 
the UK, Spain, and Central and Eastern Europe. Our New York office 
maintains contact with clients, law firms and investment banks in the US. 
Together with our cooperative partners, Noerr Consulting AG and NOERR 
Wirtschaftsprüfungs und Steuerberatungsgesellschaften, we develop 
comprehensive legal, tax, finance and management solutions. We provide 
networked thinking and innovation for the benefit of our clients.

www.noerr.com

Dr Tibor Fedke, LL.M., Rechtsanwalt, Berlin Germany
+49 30 20942158, tibor.fedke@noerr.com

Dr Alexander Ritvay, D.E.S., Co-Head Corporate, Berlin
Dr Thomas Schulz, LL.M., Co-Head Corporate, Munich
Matthias Kaulich, Berlin

Noerr LLP
law firm
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Address:

Other offices:

Area of specialisation: 

Firm biography:

Website:

Key contact:

Other contacts:

570 Lexington Avenue, New York, NY  10022, United States

Atlanta United States, Boston United States, Charlotte United States, 
Chicago United States, Houston United States, Los Angeles United States,
San Jose United States

Executive Compensation; Director Compensation; Compensation 
Governance; Employee Compensation; Compensation Surveys

For more than 20 years, Pearl Meyer & Partners has served as a trusted 
independent adviser to boards and their senior management in the areas 
of compensation strategy and program design, compliance and reporting, 
and committee structure, policies and procedures. The firm provides 
comprehensive solutions to complex compensation challenges for companies 
across all industries ranging from the Fortune 500 to smaller private companies 
and not-for-profits, as well as emerging high-growth companies. These 
organisations rely on Pearl Meyer & Partners to develop programs that align 
rewards with long-term business goals to create value for all stakeholders: 
shareholders, executives, and employees. The firm maintains offices in New 
York, Atlanta, Boston, Charlotte, Chicago, Houston, Los Angeles and San Jose.

 www.pearlmeyer.com

David Swinford, President and CEO, New York United States
+1 212 407 9517, david.swinford@pearlmeyer.com

Jean Kane

Pearl Meyer & Partners
consultants
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Address: 

Other offices:

Areas of specialisation:

Firm biography:

Website:

Key contact:

2 Eglin Road, Sunninghill
Sandton 2157, South Africa 

Cape Town South Africa, Bloemfontein South Africa, Durban South Africa,
Gauteng-Menlyn South Africa, Mbombela South Africa, Polokwane South 
Africa, Port Elizabeth South Africa, Mafikeng South Africa, Pietermaritzburg 
South Africa, Welkom South Africa

Advisory Services; Assurance Services; Tax Services

PwC provides industry-focused assurance, tax, and advisory services to 
build public trust and enhance value for its clients and their stakeholders.
More than 163,000 people in 151 countries across our network share 
their thinking, experience and solutions to develop fresh perspectives and 
practical advice.

www.pwc.com

Peter Goss, Partner/Director, Gauteng-Menlyn South Africa
+27 12 429 90 331, peter.goss@za.pwc.com

PricewaterhouseCoopers
accounting firm
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Address:

Other offices:

Area of specialisation: 

Firm biography:

Website:

Key contact:

233 South Wacker Drive, Suite 6600
Chicago, Illinois 60606, United States

Atlanta United States, Boston United States, Lake Forest United States,
New York United States, San Francisco United States,Washington United 
States

General Practice

Schiff Hardin LLP was founded in 1864. Since then we have expanded 
with offices in Chicago and Lake Forest, Illinois; New York, New York; 
Washington, D.C.; Atlanta, Georgia; San Francisco, California; and Boston, 
Massachusetts. As a general practice firm with local, regional, national, and 
international clients, Schiff Hardin has significant experience in most areas 
of the law.

www.schiffhardin.com

David A. Milberg, Director, Marketing and Communications
Chicago United States
+1 11 3122584579, dmilberg@schiffhardin.com

Schiff Hardin LLP
law firm
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Address: 

Other offices:

Areas of specialisation:

Firm biography:

Website:

Key contact:

767 Fifth Avenue
New York, NY 10153, United States

Beijing China, Boston MA United States, Budapest Hungary, Dallas TX 
United States, Dubai United Arab Emirates, Frankfurt Germany, 
Hong Kong China, Houston TX United States, London United 
Kingdom, Shanghai China, Washington DC United States, Paris France, 
Warshaw Poland, Prague Czech Republic, Silicon Valley United States, 
Miami Florida United States, Munich Germany

Business Finance & Restructuring; Corporate; Litigation; Tax

Weil, Gotshal & Manges LLP is an international law firm of over 1200 
lawyers in 20 offices worldwide that is premised upon a ‘one-firm’ 
approach to deliver sound judgment to our clients on their most difficult 
and important matters.

www.weil.com

Ellen J. Odoner, Partner, New York NY, United States
+1 212 310 8438, ellen.odoner@weil.com

Weil, Gotshal & Manges LLP
law firm



A
D

V
IS

O
R

 D
IR

E
C

T
O

R
Y

ADVISOR DIRECTORY

P R O F E S S I O N A L S



GLOBAL REFERENCE GUIDE 2011: GOVERNANCE & EXECUTIVE COMPENSATION
A

D
V

IS
O

R
 D

IR
E

C
T

O
R

Y

40 

CHARLES RUSSELL LLP
law firm
MARK HOWARD
Partner
Oxford, United Kingdom
mark.howard@charlesrussell.co.uk
+44 845 359 0092

CHARLES RUSSELL LLP
law firm
ZOE PEPPER
Solicitor
Oxford, United Kingdom
zoe.pepper@charlesrussell.co.uk
+44 845 359 8903

CROWE HORWATH LLP
accounting firm/consultants
DENNIS M. HILD
Executive
Washington, D.C., United States
dennis.hild@crowehorwath.com
+1 866 390 5451

CROWE HORWATH LLP
accounting firm/consultants
GREGORY B. HAHN
Partner
Grand Rapids, Michigan, United States
greg.hahn@crowehorwath.com
+1 616 752 4223

DELOITTE LLP
accounting firm
STEPHEN CAHILL
Partner
London, United Kingdom
scahill@deloitte.co.uk
+44 20 7303 8801

KPMG
accounting firm / business advisory
TIMOTHY COPNELL
Associate Partner
London
tim.copnell@kpmg.co.uk
+44 20 7694 8082

LILLA, HUCK, OTRANTO, CAMARGO 
ADVOGADOS
law firm
BRUNO ROBERT
Partner
São Paulo, Brazil
bruno.robert@lhm.com.br
+55 11 3038 1010

LILLA, HUCK, OTRANTO, CAMARGO 
ADVOGADOS
law firm
FABIO WEINBERG CROCCO
Partner
São Paulo, Brazil
fabio.crocco@lhm.com.br
+ 55 11 3038 1066

MERCER CONSULTING MIDDLE EAST 
LIMITED
consultants
TOM O’BYRNE
Principal
Dubai, United Arab Emirates
Tom.O’Byrne@mercer.com
+971 4 327 8700

MERCER CONSULTING MIDDLE EAST 
LIMITED
consultants
LUCYE RAFFERTY
Associate
Dubai, United Arab Emirates
Lucye.Rafferty@mercer.com
+971 4 327 8700
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MERCER CONSULTING MIDDLE EAST 
LIMITED
consultants
RAFFAELA STUTZ
Associate
Dubai, United Arab Emirates
Raffaela.Stutz@mercer.com
+971 4 327 8700

MORROW & CO., LLC
consultants
THOMAS M. BALL
Senior Managing Director
Stamford, CT
tomball@morrowco.com
+1 203 658 9400

NOERR LLP
law firm
DR TIBOR FEDKE 
lawyer
Berlin, Germany
tibor.fedke@noerr.com
+49 30 20942158

NOERR LLP
law firm
MATTHIAS KAULICH
Lawyer
Berlin, Germany
matthias.kaulich@noerr.com
+49 30 20942058

PEARL MEYER & PARTNERS
consultants
DAVID SWINFORD
President and CEO
New York, United States
david.swinford@pearlmeyer.com
+1 212 407 9517

PRICEWATERHOUSECOOPERS 
accounting firm
PETER GOSS
Partner/Director
Southern Africa
peter.goss@za.pwc.com
+27 12 429 90331

SCHIFF HARDIN LLP
law firm
PATRICIA BROWN HOLMES
Partner
Chicago, United States
pholmes@schiffhardin.com
+1 312 258 5722

WEIL, GOTSHAL & MANGES LLP
law firm
ELLEN J. ODONER
Partner
New York, NY United States
ellen.odoner@weil.com
+1 212 310 8438

WEIL, GOTSHAL & MANGES LLP
law firm
CHRISTIAN R. BARTHOLOMEW
Partner
Washington, DC Unites States
christian.bartholomew@weil.com
+1 202 682 7070 tel  or +1 305 416 3763

WEIL, GOTSHAL & MANGES LLP
law firm
ALLAN DINKOFF
Counsel
New York, NY United States
allan.dinkoff@weil.com
+1 212 310 6771
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